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I. Fiduciaries and Fiduciary Duties

A. Fiduciary Status under ERISA

ERISA imposes certain liabilities only on fiduciaries, but the statute, unfortunately, considers not only those expressly designated to serve in that capacity to be fiduciaries, but also those who assume fiduciary responsibilities.  A fiduciary may be held personally liable for a breach of any of the duties described below.  If a fiduciary allows a prohibited transaction to occur, the fiduciary (including individual members of a committee or other entity) may be personally liable for any losses the plan may incur in connection with the prohibited transaction.  In addition, penalties may be imposed upon an individual fiduciary for permitting (or engaging in) a prohibited transaction or for failing to meet certain of ERISA’s disclosure requirements.

ERISA provides a functional test to determine plan fiduciaries.  See 29 U.S.C. § 1002(21).  More specifically, a person is a fiduciary with respect to a plan to the extent:

(i) he exercised any discretionary authority or discretionary control respecting management of such plan or exercised any authority or control respecting management or disposition of its assets; 
(ii) he renders investment advice for a fee or other compensation, direct or indirect, with respect to any monies or other property of such plan or has any authority or responsibility to do so; or   
(iii) he has any discretionary authority or discretionary responsibility in the administration of a plan. 

Id. 


Consistent with the foregoing, when determining fiduciary status, courts look not only to the terms of the plan, but also to an individual’s or entity’s actual conduct in terms of functional control and authority over the plan.  See Mertens v. Hewitt Assoc., 508 U.S. 248, 262 (1993).  

1. A person can be a plan fiduciary for some purposes but not others. 


Under ERISA, an individual is a fiduciary only “to the extent” he or she performs one of the functions described above.  The inclusion of the phrase “to the extent” in ERISA’s definition of fiduciary “means that a party is a fiduciary only as to the activities which bring the person within the definition.”  Coleman v. Nat’l Life Ins. Co., 969 F.2d 54, 61 (4th Cir. 1992).  “Because one’s fiduciary responsibility under ERISA is directly and solely attributable to his possession or exercise of discretionary authority, fiduciary liability arises in specific increments correlated to the vesting or performance of particular fiduciary functions in service of the plan, not in broad, general terms.”  Beddall v. State Street Bank and Trust Co., 137 F.3d 12, 18 (1st Cir. 1998).  


Thus, a fiduciary may wear two hats – one fiduciary and one non-fiduciary.  For example, an employer acts as a plan settler (and not a fiduciary) in establishing, designing, amending, or terminating an ERISA plan.  A sponsoring employer assumes the status of a fiduciary with respect to a plan only when, and to the extent, it functions as a fiduciary in the capacity of plan administrator and not when or to the extent it conducts other business.  In other words, the latter is not subject to ERISA fiduciary standards.  Settler functions include the design and adoption of a plan, plan amendments and plan terminations; whereas fiduciary functions include interpretation of the plan, plan administration, and (depending on context) selection of plan investments.  It follows that an employer’s decision to adopt a plan, to prescribe the benefits to be paid by the plan, and to terminate an existing plan are not subject to fiduciary constraint.  However, determinations as to how the asset classes of a plan are to be invested, and the selection of service providers to a plan are subject to ERISA fiduciary standards and duties.  
2. In some circumstances corporate board members may be considered fiduciaries. 

As the case law from the “stock drop” arena reveals, corporate board members’ fiduciary status is a function of their level of responsibility under the plan.
If board members’ powers are limited to appointing, retaining, and removing fiduciaries, a court may limit breach of fiduciary claims against them to those specific acts in the context of a failure-to-monitor claim.  E.g., In re Reliant Energy, 336 F. Supp. 2d 646, 656 (S.D. Tex. 2004) (“[A] person is a fiduciary only with respect to those aspects of the plan over which he exercises authority or control.  For example, if an employer and its board of directors have no power with respect to a plan other than to appoint the plan administrator and the trustees, then their fiduciary duty extends only to those functions.”) (internal quotations omitted).


However, if board members have the responsibility to approve recommendations by the plan administrator with respect to investment options, some courts may consider them to be fiduciaries with respect to investment decisions.  Yeseta v. Baima, 837 F.3d 380 (9th Cir. 1988).  If the plan does not name the board as a fiduciary and does not provide the board with discretionary authority in administering the plan, the board may be dismissed as a defendant in a fiduciary breach action. 

B. An ERISA Fiduciary’s Duties


Borrowing liberally from the common law of trusts, ERISA provides that a fiduciary shall discharge his duties with respect to a plan solely in the interest of the participants and beneficiaries and for the exclusive purpose of:


Providing benefits to participants and their beneficiaries; and 


Defraying reasonable expenses of administering the plan: 

with the care, skill, prudence and diligence under the circumstances then prevailing that a prudent man acting in a like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims;

by diversifying the investments of the plan so as to minimize the risk of large losses, unless under the circumstances it is clearly prudent not to do so; and 

in accordance with the documents and instruments governing the plan insofar as such documents and instruments are consistent with the other provisions of ERISA.

ERISA § 404(a)(1), 29 U.S.C. §1104(a)(1).  

1. Duty of Loyalty


Fiduciaries must act with “complete and undivided loyalty to the beneficiaries of the trust” and with an “eye single to the interests of the participants and beneficiaries.”  Leigh v. Engle, 727 F.2d 113 (7th Cir. 1984).  In other words, a fiduciary must discharge its duties for the exclusive purpose of providing benefits to the participants and their beneficiaries and defraying reasonable administrative expenses.  Generally, a fiduciary cannot consider the interest of any other person, such as the employer sponsor, even if a member of the fiduciary body is also serving as an employee or officer of the sponsor.  The duty of loyalty is owed to participants and beneficiaries as a group.  While ERISA specifically allows a fiduciary to be an officer, employee, or agent of the employer, the law is equally clear that when a person is serving in a fiduciary capacity, such person may only consider plan matters.  This is ERISA’s two-hat doctrine.  See Pergram v. Hedrich, 530 U.S. 211, 225 (2000) (“ERISA does require, however, that the fiduciary with two hats wear only one at a time, and wear the fiduciary hat when making fiduciary decisions.”).
2. Duty of Prudence 


A fiduciary must use the care, skill, prudence, and diligence under the prevailing circumstances that a prudent person, acting in a like capacity and familiar with such matters, would use in the conduct of an enterprise of a like character and with like aims.  This duty requires a fiduciary to be active in conduct.  
3. Duty of Diversification 

    
With respect to some qualified plans, a fiduciary must diversify plan investments to minimize the risk of large losses, unless it would be clearly prudent not to do so.  The duty to diversify is a separate duty from prudence.  

4. Duty to Follow Plan Documents 


A fiduciary must act in accordance with the documents that govern the plan, so long as such action is consistent with ERISA and other applicable law.  A fiduciary must be familiar with the plan document and what it specifically permits and prohibits.  Many recent cases deal with the “duly to override” plan documents.
5. Prohibited Transactions under Section 406. 


Unless a statutory or administrative exemption applies, a fiduciary generally may not cause a plan to engage in a transaction if it knows or should know that the transaction constitutes: (1) a direct or indirect sale, exchange, or lease of any property between the plan and a party in interest; (2) the lending of money or other extension of credit between a plan and a party in interest; or (3) a transfer to or use by or for the benefit of a party in interest of any assets of the plan.  

A “party in interest” is a defined term under ERISA and includes, but is not limited to, the employer and its affiliates, their officers, directors, and employees, parties who provide services to the plan, including fiduciaries, and certain relatives of any of the foregoing.

A fiduciary is also prohibited from engaging in acts of self-dealing.  Accordingly, a fiduciary may not use the assets of a plan for his own benefit, act in any transaction where the fiduciary has a conflict of interest, or receive consideration from any party that is dealing with the plan. 

6. Duty not to Mislead/Misinform Plan Participants.


The oft cited standard for this duty is Bixler v. Central PA Teamsters Health & Welfare Fund, 12 F.3d 1292 (3d Cir. 1993) (holding that the affirmative duty to disclose requires a fiduciary to inform participants “when the trustee knows that silence might be harmful”).  This duty has important ramifications in the context of stock drop litigation, where plaintiffs allege that the defendant fiduciaries should have warned plan participants about risks associated with company stock. 
C. Civil Enforcement of Fiduciary Duties under ERISA

Fiduciaries may be held personally liable for breaches of any of the duties listed above.  As provided by section 409(a):

Any person who is a fiduciary with respect to a plan who breaches any of the responsibilities, obligations, or duties imposed upon fiduciaries by this title shall be personally liable to make good to such plan any losses to the plan resulting from each such breach, and to restore to such plan any profits of such fiduciary which have been made through use of assets of the plan by the fiduciary, and shall be subject to such other equitable or remedial relief as the court may deem appropriate, including removal of such fiduciary.     

ERISA § 409(a), 29 U.S.C. §1109(a) (emphasis added).  

The make-whole relief provided by section 409(a) is enforced through ERISA section 502(a)(2), a civil enforcement provision whereby individual participants may sue fiduciaries in a derivative capacity based on injuries to the plan caused by a fiduciary’s breach.  See ERISA § 502(a)(2), 29 U.S.C. § 1132(a)(2).  Similarly, section 502(a)(3) serves as a “catchall” provision which provides for “other appropriate equitable relief” for fiduciary breaches.  See ERISA § 502(a)(3), 29 U.S.C. § 1132(a)(3).  However, this “appropriate equitable” relief is limited to relief traditionally available in courts of equity.  Thus, section 502(a)(3) does not provide for compensatory or punitive damages.  Monetary relief for fiduciary breaches should be allowed only under 502(a)(2).  See Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 214 (2002).

Following the Supreme Court’s decision in Mass. Mut’l Life Ins. Co. v. Russell, 473 U.S. 134 (1985), federal courts universally recognized that section 502(a)(2) does not provide participants with a cause of action to recover individual damages outside the plan.  Rather, an individual participant could only bring suit to remedy the damages to a plan under 502(a)(2).  Id. at 142.   

More recently, the Supreme Court in LaRue v. DeWolff, Bobger & Assoc., Inc., No. 06-856, -- U.S. -- (February 20, 2008), clarified that “although §502(a)(2) does not provide a remedy for individual injuries distinct from plan injuries, that provision does authorize recovery for fiduciary breaches that impair the value of plan assets in a participants account.”  It is too soon now to speculate the exact impact of the Court’s holding in this regard.  Arguably, the Supreme Court’s decision has widened the scope of permissible actions against fiduciaries and may create an onslaught of new fiduciary breach cases where individual participants allege fiduciary breaches that have a greater impact on their individual accounts than on the plan as a whole.

II. Stock Drop Litigation


A. Defined Contribution Plans v. Defined Benefit Plans


ERISA recognizes two types of retirement plans: defined contribution plans and defined benefit plans.  Defined contribution plans dominate the retirement scene today, supplanting the older norm of employer offered defined benefit plans.  Defined benefit plans are traditional retirement plans, where participants are entitled to a fixed retirement benefit which is paid out over the course of their retirement.  Defined contribution plans, however, provide individual participants with their own accounts and the ability to control the assets contained therein.  


A defined contribution plan or an eligible individual account plan (“EIAP”) promises the participant the value of an individual account at retirement, which is largely a function of the amounts contributed to that account (by either the employee or the employer) and the investment performance of those contributions, less any fees and expenses associated with managing the account.  An employee stock ownership plan (“ESOP”) is an EIAP that is designed to invest primarily in stock issued by the plan sponsor.  See ERISA § 407(d)(3), 29 U.S.C. § 1107(d)(3).  Unlike other ERISA plans, an EIAP is not subject to the same diversification requirements described above.  If, however, sponsors and fiduciaries of an EIAP want to take advantage of the 404(c) safe harbor (discussed below), the EIAP must satisfy certain diversification requirements.   
B. Typical Stock Drop Claims 


Where a defined contribution plan features investments in plan sponsor common stock, as either a permitted investment or as an employer contribution, and some business event causes the company’s stock price to drop (e.g., corporate fraud, restatement of corporate earnings, failure of a business plan, downturn in an industry sector, bankruptcy, etc.) the individual plan participants’ accounts decrease.  This exposes the plan fiduciaries to potential liability under ERISA regarding their decisions prior to and during the decline in stock price.  The most typical claims brought in stock drop cases allege that the plan fiduciaries acted imprudently or misrepresented the risks associated with investments in the plan sponsor’s stock.  

1. Imprudence Claims

In an imprudence claim, plaintiffs allege that company stock became an imprudent investment alternative because of circumstances adversely affecting the company; and the plan fiduciaries breached their duty of prudence by continuing to allow investments in the fund.  Plaintiffs may also allege that simply allowing the option of investment in company stock in the first place was imprudent and that the fiduciaries should have sold all the stock in participants’ accounts regardless of the participants’ wishes. 
2. Misrepresentation/Omission Claims


In a misrepresentation/omission claim, plaintiffs allege that plan fiduciaries knew or should have known about the circumstances adversely affecting the company; and they breached their fiduciary duty by affirmatively misleading or failing to warn participants of the risks associated with the company stock.   

C. Judicial Treatment of Investment in Company Stock  


The pre-2007 lead stock drop cases from Circuit Courts consistently held that company stock is a presumptively prudent investment.  Thus, in the context of ESOPs, to state a viable fiduciary breach claim, a plaintiff must plead and prove a precipitous decline in stock price coupled with evidence of serious mismanagement.  See Moench v. Robertson, 62 F.3d 553 (3d Cir. 1995); Kruper v. Lovenko, 66 F.3d 1447 (6th Cir. 1995); Wright v. Oregon Metallurgical Corp, 360 F.3d 1090 (9th Cir. 2004).   Similarly, the Seventh Circuit held that in order to succeed in a stock drop action, plaintiffs must plead and prove that stock fund participants were subjected to “excessive risk,” as manifested by an increasing debt-equity ratio and evidence that participants’ other assets are not diversified.  Summers v. State Street Bank & Trust Co., 453 F.3d 404 (7th Cir. 2006).  


Despite these pleading and evidentiary standards, the majority of district courts remained reluctant to dispose of cases at the motion to dismiss stage.  Rather, plaintiffs circumvented these barriers by arguing that the plan at issue was not an ESOP, and therefore, these precedents did not apply.  Plaintiffs also argued that these precedents did not apply at the motion to dismiss stage, but must be considered after discovery.  These arguments, which do not address the merits of the actual claims (i.e., whether a fiduciary actually breached its duty by allowing investment in company stock), rely on the procedural posture of the case and the nature of the plan at issue to force litigation into discovery.  
D. ERISA Section 404(c)

ERISA section 404(c) protects fiduciaries from liability from “any loss” or “any breach” that results from a plan participant’s instructions to invest in a particular stock fund, including a fund comprised of sponsor stock.  ERISA § 404(c)(1)(B), 29 U.S.C. § 1104(c)(1)(B).  Section 404(c) states: 
In the case of a pension plan which provides for individual accounts and permits a participant or beneficiary to exercise control over the assets in his account: . . . no person who is otherwise a fiduciary shall be liable under this part for any loss or by reason of any breach, which results from such participant’s or beneficiary’s exercise of control.
Id. (emphasis added).  Thus, where an EIAP provides participants with a choice between several options, one of which is the sponsor company stock, fiduciaries can invoke 404(c) as a shield, if participants directed a fiduciary to invest his or her assets in company stock.


Still, in order to qualify for this affirmative defense, plans must “offer a diversified array of investments; provide adequate information concerning the investments to the participants; and authorize flexible and autonomous control by the participants.”  Langbecker v. Elec. Data Sys. Corp, 476 F.3d 299, 309 (5th Cir. 2007).  It follows that, where fiduciary defendants invoke the 404(c) defense, the litigation will focus heavily on the fiduciaries’ satisfaction of these requirements.   


A split in the Circuit Courts demonstrates that 404(c) is not a bulletproof defense to all fiduciary breach actions.  As explained by the court in Langbecker, losses in connection with company stock in individual account plans could not occur “but for two separate acts: the fiduciary’s inclusion of ‘bad’ stocks into the pot, and the participants’ choices to invest in those ‘bad stocks’ with full § 404(c) disclosure.”  Id. at 310.  In light of these two potential causes of the loss, “how does a court determine whether loss ‘results from’ the participants’ exercise of control,” rather than the initial decision to offer the controverted investment option in the first place?  Id.   

The Fifth Circuit held in favor of the fiduciaries, adopting a very “common sense interpretation of the statute.”  Id.  In doing so, the Fifth Circuit employed the rationale of the Third Circuit, which stated earlier that 404(c) “allows a fiduciary, who is shown to have committed a breach of duty in making an investment decision, to argue that despite the breach, it may not be held liable because the alleged loss resulted from a participant’s exercise of control.”  In re Unisys Sav. Plan Litig., 74 F.3d 420, 445 (3d Cir. 1996).  In other words, if 404(c) protects a fiduciary from “any breach,” then circumventing 404(c)’s protection by arguing that allowing investment in the company stock in the first place was imprudent would render section 404(c) applicable only “where plan managers breached no fiduciary duty, and thus only where it is unnecessary.”  Langbecker, 476 F.3d at 311.  


The Fourth Circuit, on the other hand, came to the opposite conclusion in DiFelice v. U.S. Airways, Incorp., 497 F.3d 410, 418 n. 3 (4th Cir. 2007).  As the Fourth Circuit noted in dictum: 

Although the Plan comported with section 404(c) of ERISA, which limits the liability of fiduciaries for actions undertaken as a direct result of investment instructions given by participants, this safe harbor provision does not apply to a fiduciary’s decisions to select and maintain certain investment options within a participant-driven 401(k) plan.  Rather, “limiting or designating investment options which are intended to constitute all or part of the investment universe of an ERISA 404(c) plan is a fiduciary function,” and “responsible plan fiduciaries are . . . subject to ERISA’s general fiduciary standards in initially choosing or continuing to designate investment alternative offered by a 404(c) plan.” . . . In other words, although section 404(c) does limit a fiduciary’s liability for losses that occur when participants make poor choices from a satisfactory menu of options, it does not insulate a fiduciary from liability for assembling an imprudent menu in the first place.
Id. (emphasis in original) (internal citations omitted).  Thus, relying on the same Department of Labor (“DOL”) opinion that the Fifth Circuit found to be an unreasonable interpretation of 404(c), the Fourth Circuit adopted a narrow view of the protection 404(c) gives to fiduciaries.  

As the Supreme Court has yet to resolve this Circuit Split, the contours of 404(c)’s protection remain location dependent.  

E. Minimizing Exposure to Fiduciary Liability in Connection with Employer Stock 


The following steps or actions may be taken by an ERISA fiduciary to limit exposure to liability for alleged breaches in a stock drop action.
1. Plan Design Decision Advice
a. Consider the objectives of the plan and whether investment in employer stock conforms to those objectives.  

b. Exposure may be mitigated to the extent the documents governing the plan clearly require investment in company stock; whereas a fiduciary with greater discretion might be exposed to greater liability. 

c. Ensure that the plan documents are consistent. 
d. Decide whether to fund employer stock investments, i.e., require matching funds to be in employer stock. 
e. Limits on percentage of employer stock holdings.

2. Fiduciary Governance Structure.
a. Consider the structure carefully and make the structure clear. 

b. Consider who should serve as a fiduciary (try to minimize the involvement of senior officials more likely to have non-public financial knowledge). 
3. Keeping an eye on Employer Stock.

a. Conduct periodic fiduciary review of the stock’s appropriateness as an investment, in light of the purpose of the employer stock investment. 

b. Consider using an independent fiduciary and/or investment advisor when drops in sponsor stock prices are expected.

4. Communications with Participants. 

a. Be wary of whether plan participants are “encouraged” to purchase company stock. 
b. Advise participants clearly about the risks in investing in company stock. 

c. Advise participants of the benefits of keeping a diversified account. 

d. Adopt participant education programs. 

e. Abide by the decisions of the participants where they are given the right under the plan to exercise control over their own accounts. 

5. Other Potential Solutions. 

a. Remove restrictions on the sale or diversification of company stock. 

b. Offer employer stock through either a match or an employee-directed investment, but not both. 

c. Place a cap on the amount of company stock that participants can hold in their accounts. 

d. Educate employees on the risk of holding non-diversified instruments such as company stock. 

e. Consider a targeted communication/education program for participants who hold large amounts of company stock. 

f. Offer a wider variety of other investments options. 

g. Perform an auditing to ensure compliance with ERISA section 404(c). 

III. 401(k) Fee and Expense Litigation

A. Types of 401(k) Plan Fees


Plan Administration Fees: The day-to-day operation of a 401(k) plan involves expenses for basic administrative services -- such as plan record keeping, accounting, legal and trustee services -- that are necessary for administering the plan as a whole.  In some instances, the costs of administrative services will be covered by investment fees that are deducted directly from investment returns.  Otherwise, if administrative costs are separately charged, they will be borne either by the employer or charged directly against the assets of the plan.  When paid directly by the plan, administrative fees are either allocated among individual accounts in proportion to each account balance (i.e., participants with larger account balances pay more of the allocated expenses) or passed through as a flat fee against each participant’s account.  Either way, generally the more services provided, the higher the fees. 


Individual Service Fees: In addition to overall administrative expenses, there may be individual service fees associated with optional features offered under a 401(k) plan.  Individual service fees are charged separately to the accounts of individuals who choose to take advantage of a particular plan feature.  For example, individual service fees may be charged to a participant for taking a loan from the plan or for executing participant investment directions. 

Investment Fees: The largest component of 401(k) plan fees and expenses is associated with managing plan investments.  Fees for investment management and other investment-related services generally are assessed as a percentage of assets invested.  These fees are paid in the form of an indirect charge against individual accounts because they are deducted directly from the investment returns.  Thus, a participant’s net total return is the participant’s return after these fees have been deducted.  These fees, which are not specifically identified on statements of investments, may not be immediately apparent to plan participants. 

There are three basic types of fees that may be charged in connection with investment alternatives in a 401(k) plan.  These fees, which can be referred to by different terms, include:

Sales charges (also known as loads or commissions): These are basically transaction costs for the buying and selling of shares.  They may be computed in different ways, depending upon the particular investment product. 
· Management fees (also known as investment advisory fees or account maintenance fees): These are ongoing charges for managing the assets of the investment fund.  They are generally stated as a percentage of the amount of assets invested in the fund.  Sometimes management fees may be used to cover administrative expenses.  These fees can vary widely, depending on the investment manager and the nature of the investment product.  Investment products that require significant management (i.e. “actively managed” funds), research, and monitoring services generally will have higher fees.  Passively managed funds, such as index funds, typically involve lower management fees. 

· Other fees: Recordkeeping, furnishing statements, toll-free telephone numbers and investment advice, involved in the day-to-day management of investment products may also be charged as fees.  They may be stated either as a flat fee or as a percentage of the amount of assets invested in the fund.  In addition, there are some fees that are unique to specific types of investments. 
B. Bundled v. Unbundled Fees 


Employers may directly provide, or separately negotiate for, some or all of the various services and investment alternatives offered under their 401(k) plans.  This type of fee arrangement is sometimes referred to as an “unbundled” arrangement. The expenses of each provider (i.e., investment manager, trustee, recordkeeper, communications firm) are charged separately. 


In a “bundled” arrangement, some or all of the various services and investment alternatives are offered by one provider for a fee paid to that provider.  The provider will then pay out of that fee any other service providers that it may have contracted to provide the services. 


Some plans may use an arrangement that combines a single provider for certain services, such as administrative services, with a number of providers for investment options. 

C. Types of Claims 


Current ERISA fee and expense litigation involve claims against both plan general fiduciaries and service providers, whom plaintiffs assert are fiduciaries with respect to selecting funds in which participants may invest.  Claims levied against service providers often relate to revenue sharing arrangements, in which the service providers receive some form of compensation from the mutual funds offered to participants as investment options. 
1. Claims against Plan Sponsor Fiduciaries 

Claims against plan sponsors typically allege: (1) that fiduciaries failed to ensure that direct and indirect compensation paid to service providers was reasonable; (2) that fiduciaries failed to conduct a reasonable investigation into payments that service providers receive from mutual funds; (3) that fiduciaries failed to disclose certain payments, more specifically “revenue sharing,” to plan participants; (4) that fiduciaries allowed the plan to overpay for investment management services by offering actively managed funds (that generally charge higher management fees) instead of index funds (which generally require little management).

2. Claims against Service Providers

Plaintiffs may allege that service providers are fiduciaries because they exercise some control over the selection of investment options.  See Charters v. John Hancock Ins. Co., -- F. Supp. 2d -- , No. 07-11371 (NMG), 2007 WL 4874807 (D. Mass. Dec. 21, 2007) (holding that a service provider that has a contractual right to substitute or delete mutual funds from its “menu” could be a fiduciary under ERISA).  Thus, where the menu of funds offered provides investment options with high fees and costs, plaintiffs will allege that the service providers have breached their fiduciary duties.  

Plaintiffs may also allege that the payments made pursuant to a revenue sharing arrangement are plan assets.  See Phones Plus, Inc. v. Hartford Fin. Servs. Group, Inc., 2007 WL 3124733 at *5, No. 3:06-01835 (AVC) (D. Conn. Oct. 23, 2007) (holding that payments made under a revenue sharing arrangement may be plan assets).  ERISA section 406(b)(1) prohibits fiduciaries from dealing “with the assets of the plan in his own interest or for his own account.”  ERISA § 406(b)(1), 29 U.S.C. § 1106(b)(1).  Likewise, if such payments are plan assets, they may constitute a prohibited transaction, as they would arguably entail the receipt of consideration from a “party dealing with such plan in connection with a transaction involving the assets of the plan.”  See ERISA § 406(b)(3), 29 U.S.C. 1106(b)(3).
 
D. Disclosure Claims 


ERISA statutory provisions and regulations require plan fiduciaries to make limited disclosures to plan participants.  In addition to some automatic disclosures, these provisions and regulations provide for additional disclosures only upon participant request.  Notably absent from any of these provisions and regulations are any requirements to disclose revenue sharing arrangements.  


ERISA section 103 requires a plan administrator to publish and file with the Department of Labor (“DOL”) an “Annual Report.”  This report must disclose all administrative expenses paid or charged by the plan.  Administrative expenses include:  professional fees, contract administrator fees, and investment advisory and management fees.  However, this provision does not require reporting of indirect compensation (i.e., 12b-1 fees, soft-dollar payments).  Rather, DOL regulations regarding the summary annual report only require certain expenses to be reported in the aggregate.  In other words, the plan is not required to disclose any individual fees or expenses charged to a participant's account. 

ERISA section 104 requires that a plan administrator periodically provide participants with a summary plan description.  Also pursuant to section 104, upon request, the plan administrator must furnish a copy of any terminal report, CBA, trust agreement, contract, or other instrument under which the plan is established or operated.  
 


These disclosure requirements are somewhat minimal, in that they do not require complete disclosure of every aspect of fee structures.  And courts will not require any more by way of disclosure than the statute and regulations mandate.  As stated by one district court: “Where, as here, Congress has by statute and related regulation, created detailed rules governing disclosure requirements, it would be inappropriate to ignore and augment them using the general power to define fiduciary obligations.” Hecker v. Deere, 496 F. Supp. 2d 967, 974 (W.D. Wis. 2007).  

Moreover, information regarding revenue sharing is neither required by the regulations nor is it necessarily material to participant investors.  Id. at 975-76.  The DOL is currently considering amending its regulations to require the disclosure of revenue sharing. 


Theoretically, as long as participants are given adequate information on fees and expenses charged to the plan as required by statute and regulation, 404(c) may preclude liability for improper revenue sharing arrangements.  Still, as courts are divided as to the scope of 404(c)’s protection, courts may not uniformly recognize 404(c) as a bar to liability for some disclosure claims related to revenue sharing arrangements.  See Id.    
E. Avoiding Fiduciary Liability for Fees and Expenses 


The following list of proposed actions for fiduciaries may assist in defending claims regarding fees and expenses:
1. Review compliance with 404(c), especially disclosure provisions.
2. Hire an independent consultant to gather data about industry practice and evaluate service provider’s fees and compensation against benchmarks.

3. Carefully document the review and negotiation of all plan service arrangements, including investment, recordkeeping, trustee, and administrative services.
4. Consider periodic RFPs that request detailed fee breakdowns. 

5. Consider gathering all mutual fund fee and service provider compensation information into one document for participants.
6. Consider extracting fee information from various sources and provide to participants in a brief annual plan fee report, or on the Internet.

7. Ensure that plan expenses are disclosed in the Form 5500 at the master trust level and the plan level.

IV. Cash Balance Litigation 

A. Cash Balance Plans Generally


A cash balance plan is a defined-benefit pension plan that expresses the pension benefits for each participant in terms of a lump sum payment of a hypothetical individual account balance.  In a cash balance plan, each participant receives an individual account, conceptually modeled after EIAPs in 401(k) plans.  The individual accounts in a cash balance plan are purely hypothetical, as the participant exercises no control over contributions to his or her individual account or the investment of plan assets.  The employer makes hypothetical contributions to the account for each year of service.  These “pay credits” or “earning credits” are usually expressed as a percentage of the employee’s wages or salary and may vary with tenure.  In addition, these credits are supplemented by hypothetical earnings, sometimes called “interest credits.”  These earnings are determined using an interest rate or rate of return under a variable outside index (e.g., the annual yield on one-year treasury securities).  When an employee retires, the employee receives a lump sum payment rather than an annuity. 
 
B. Age Discrimination Claims 


Opponents of cash balance plans argue that cash balance plans discriminate against older employees in violation of ERISA.  This view largely stems from the fact that the value of a cash balance account at retirement for an older employee, who is closer to retirement age, is necessarily less than a younger employee whose account has more time to earn interest credits.  Prior to the Pension Protection Act of 2006, which prospectively recognized cash balance plans as acceptable pension plans under ERISA’s anti-discrimination provision, some district courts were sympathetic to this argument.  Still, the great weight of case law and circuit court precedent hold that cash balance plans do not impermissibly discriminate against older workers.  Rather, the difference between the respective outputs of cash balance plans for older and younger workers results from the time value of money. 
1. Statutory Prohibitions against Age Discrimination in Pension Plans

ERISA section 204(b)(1)(H) provides that “a defined benefit plan shall be treated as not satisfying the [benefit accrual] requirements of this paragraph if, under the plan, a participant’s benefit accrual is ceased, or the rate of a participant’s benefit accrual is 
reduced, because of the attainment of any age.”  ERISA § 204(b)(1)(H), 29 U.S.C. § 1054 (b)(1)(H).

2. Judicial Treatment of Cash Balance Plans  

The Sixth Circuit, the most recent circuit to address the supposedly discriminatory nature of cash balance plans, recently held that cash balance plans are not per se violations of ERISA section 204(b)(1).  As the court stated: 

Contrary to the plaintiffs' assertions, cash balance plans do not discriminate based on age in violation of ERISA § 204(b)(1)(H)(i). That statute does not allow a plan provision that reduces “the rate of an employee's benefit accrual . . . because of the attainment of any age.” 29 U.S.C. § 1054(b)(1)(H)(i).  The plaintiffs' argument is that “cash balance plans per se violate the provisions of ERISA.”  Accordingly, plaintiffs' claim turns on the nature of cash balance plans in general, and not upon any particular or unique provision of the World Color Plan. The contention that cash balance plans are necessarily age discriminatory under the terms of § 204(b)(1)(H)(i) fails, however, because that provision of ERISA addresses only the employer's contributions to the benefit plan, and any disparity in the benefits that employees of different ages receive from cash balance plans is merely the result of the time value of money.
Drutis v. Rand McNally & Co., 499 F.3d 608, 612 (6th Cir. 2007).

In so holding, the Sixth Circuit agreed with the only two other circuits to have decided the issue: Cooper v. IBM Personal Pension Plan,
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 457 F.3d 636 (7th Cir. 2006); Register v. PNC Fin. Servs. Group, Inc.,
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 477 F.3d 56 (3d Cir. 2007).  

Relying heavily on the Seventh Circuit’s opinion in Cooper, the Sixth Circuit dismissed plaintiffs’ argument that cash balance plans discriminated in terms of benefits accrual.  The plaintiffs in Drutis mistakenly conflated the concepts of the “benefit accrual” and “accrued benefits.”  Drutis, 499 F.3d at 614.  This conflation occurred because the plaintiffs compared the overall benefits that older and younger employees were entitled to receive upon retirement (i.e., “output”), which as a matter of arithmetic will always be greater for younger employees who have the benefit of a longer period of compounding interest.  Id.  


Equating “benefit accrual” with “accrued benefit” undermines the Congressional intent exhibited by use of different terms in different parts of the statute.  Rather, “[t]he better view . . . is that the ‘rate of benefit accrual’ refers to the employer's contribution to a plan, and therefore any difference in output as a result of time and compound interest does not violate § 204(b)(1)(H)(i)”  Id. 


Still, several district courts from the Second Circuit have proven more receptive to the arguments that the Sixth Circuit deemed misguided.  See, e.g., Richards v. FleetBoston Fin. Corp.,
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 427 F. Supp. 2d 150, 162-68 (D. Conn. 2006); In re J.P. Morgan Chase 
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 Litig., 460 F. Supp. 2d 479, 485-89 (S.D.N.Y. 2006); In re Citigroup,
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 470 F. Supp. 2d 323 (S.D.N.Y. 2006).  These district courts opined that when considering whether a cash balance plan discriminates against older workers, it is proper to consider the relative benefits received, rather than the employer’s contributions, as you would with a defined contribution plan. 
3. Pension Protection Act of 2006 


Title VII of the Pension Protection Act of 2006 amends ERISA section 204(b)(1) to provide a safe harbor for cash balance plans against claims of age discrimination.  Implicitly, this act supports the argument that cash balance plans have never been per se violations of ERISA’s age discrimination prohibitions. 


Section 701(a)(1)(5)(A)(i) of the Pension Protection Act provides that a plan will not violate the anti-discrimination provision of ERISA “if a participant’s accrued benefit, as determined as of any date under the terms of the plan, would be equal to or greater than that of any similarly situated, younger individual who is or could be a participant.”  The act goes on to define “similarly situated” as employees who are identical in all manners except for age.  PPA § 701(a)(1)(5)(A)(ii).  More importantly, the act states that “accrued benefit” includes “hypothetical account balances.” 

Still, section 701(d) of the Pension Protection Act provides that nothing in the amendments “shall be construed to create an inference” with respect to the ERISA's defined benefit plan anti-discrimination provision “as in effect before such amendments.”  Thus, the Pension Protection Act's amendments do not apply retroactively.  It follows that, where claims relate to periods prior to the passage of the act, those claims will not be adjudicated under the safe harbor provisions of the Pension Protection Act. 
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� The following list of 401(k) fees is provided by the DOL, A Look At 401(k) Plans, available at � HYPERLINK "https://www.dol.gov/ebsa/publications/401k_employee.html" ��https://www.dol.gov/ebsa/publications/401k_employee.html�. 


� It is worth noting that section 4(i)(1)(A) of the Age Discrimination in Employment Act (“ADEA”) also prohibits an employer from establishing or maintaining “an employee pension benefit plan which requires or permits, .  .  .  in the case of a defined benefit plan, the cessation of an employee’s benefit accrual, or the reduction of the rate of an employee’s benefit accrual, because of age. . . .”  








17
1

