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• Fiduciary “Investment Advice” vs. Education

• Fiduciary Duties & Prohibited Transactions

• Special Considerations Re:  Cross-Selling & IRA Rollovers

• Prudent Selection/Monitoring Investments & QDIAs

• Selection & Monitoring of Service Providers

• Plan Administration & Reporting

• Best Practices for Best InterestTM
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A person is a fiduciary if he/she:

Definition of Fiduciary

▪ Exercises discretion over the management of the 
plan or plan assets

▪ Renders investment advice to a plan or plan 
participant for compensation

▪ Has any discretionary authority in the 
administration of the plan.

See ERISA Sec. 3(21)

A person is a NOT a fiduciary with respect to other services 

provided, which are authorized, even if the person is acting as 

an ERISA fiduciary with respect to one or more of the above 

functions.
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http://www.law.cornell.edu/uscode/text/29/1002


1. Securities  

or property

5. 

Individualized

Cycle for Selection & MonitoringDefinition of “Investment Advice”

© 2019 – Pension Resource Institute, LLC – All Rights Reserved.



ERISA plan participant education =
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▪ Plan information;

▪ General financial, investment and retirement 
information;

▪ Asset allocation models;* and/or

▪ Interactive investment materials.

* Asset allocation models must contain specific 
disclaimers for ERISA plan participants and are not 
considered education for IRA clients or plan sponsors.
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Definition of “Investment Education”

See DOL Interpretative Bulletin 96-1 



A fiduciary must use objective process… 

Fiduciary Duties – Duty of Prudence

that, among other things, gives “appropriate 

consideration” to those facts and circumstances that… 

the fiduciary knows or should know are relevant to the 

particular investment or investment course of action 

involved, including the role the investment or investment 

course of action plays in that portion of the [client’s] 

investment portfolio with respect to which the fiduciary 

has investment duties. 

See 29 CFR 2550.404a-1
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Fiduciaries must act… 

Fiduciary Duties – Duty of Loyalty

"solely in the interest of the participants and beneficiaries," 

and "for the exclusive purpose of providing benefits to 

participants and their beneficiaries; and defraying 

reasonable expenses of administering the plan." 

See ERISA 404(a)(1)(A)
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Fiduciaries are prohibited from... 

Prohibited Transactions for ERISA Fiduciaries

▪ Self dealing – providing advice that will increase the 
compensation paid to the advisor, his/her supervising 
firm and/or any affiliate(s);

▪ Dual representation – acting on behalf of or 
representing a party dealing with the plan in a 
transaction involving the assets of the plan; or 

▪ Third party payments – receiving any consideration 
for his/his own personal account from any party 
dealing with the plan in connection with a 
transaction involving the assets of the plan.  
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Fiduciary Conflicts Resolutions Implementation

• Will advice or discretion result in an 
increase in compensation, dual 
representation and/or third-party 
payment(s)?

• If yes = Prohibited Transaction (PT).

• What remedies are available to 
eliminate the conflict / PT?

• If none, what Prohibited Transaction 
Exemptions (PTEs) are applicable? 

• What conditions must be satisfied 
to comply with the PTE?

• Can the firm reasonably expect to
support the operational challenges 
of the PTE conditions?

Repeat Analysis for Each Recommendation

Prohibited Transactions
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Special Considerations for Cross-Selling & IRA Rollovers
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Advisory Opinion 2005-23A sets forth the DOL’s position with respect

to cross-selling (marketing additional services or products, including

IRA rollovers, to plan participants and beneficiaries) stating that:

✓ using one’s “authority” which makes him/her a fiduciary;

✓ to cause a participant to take a distribution; and 

✓ coupled with a recommendation to invest the proceeds in 
a manner that results in greater compensation; being paid 
to the fiduciary (or his/her affiliates)

… may result in a violation of ERISA §406(b).

http://www.dol.gov/ebsa/regs/aos/ao2005-23a.html
http://www.law.cornell.edu/uscode/text/29/1106


DOL Guidance on IRA Rollovers (AO 2005-23A)

EXAM READY FIDUCIARY FILE
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Least Risk Proceed with Caution Most Risk

Does the 

Advisor provide 

fiduciary 

services to the 

Plan Sponsor?

No. Advisor’s role is limited 

to investment education.

Yes. (intentionally left blank)

Does the 

Advisor provide 

fiduciary 

services to Plan 

Participants?

No. Advisor’s role is limited 

to investment education.

No. Yes.



Special Considerations for IRA Rollovers

Advice Education = Describing

DOL Advisory Opinion 2005-23A suggests that 

if one is already serving in a fiduciary capacity 

(i.e., plan sponsor advice or discretion or 

participant advice or discretion), then it may 

view advice concerning a distribution from the 

plan as an extension of your fiduciary authority.

See e.g., PRI Advisor Training – IRA Rollovers: 

Regulatory Considerations & Best Practices

▪ terms or operation of the plan/IRA;

▪ benefits of plan/IRA participation or 

increasing plan/IRA contributions;

▪ retirement income needs, impact of 

preretirement withdrawals on retirement 

income, varying forms of distributions, 

including rollovers, annuitization and other 

forms of lifetime income payment options;

▪ advantages, disadvantages & risks of 

different forms of distributions, including 

rollovers;

▪ product features and fee & expense 

information; and/or

▪ investment alternatives available under the 

plan or IRA.

THIS OPINION IS CURRENTLY UNDER 

REVIEW BY DOL AND GUIDANCE OR 

RULEMAKING IS EXPECTED.

© 2019 – Pension Resource Institute, LLC – All Rights Reserved.



Three key risks for 
ERISA fiduciaries:

1. Procedural 
Prudence; 

2. Avoidance of 
Prohibited 
Transactions; and

3. Co-Fiduciary 
Liability

See ERISA §404, 406(b) & 405.
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Prudent Selection/Monitoring of Investments & QDIAs

PRI G-MAP at P. 4



QDIA relief is conditioned upon…

Special Considerations for QDIAs & TDFs
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• Assets must be invested in a QDIA;

• Participants must have been given an opportunity to 

provide investment direction, but have not done so;

• Notice must be furnished in advance and annually 

thereafter; and 

• The plan must offer a “broad range” of investments.

However, the regulation does not absolve fiduciaries of the 

duty to prudently select and monitor QDIAs.



© 2019 – Pension Resource Institute, LLC – All Rights Reserved.

QDIA Types
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“Because these differences can significantly 

affect the way a TDF performs, it is important 

that fiduciaries understand these differences 

when selecting a TDF as an investment option 

for their plan.”  Specifically, you should:

• Establish a process to select & review TDFs;

• Understand TDF allocations & changes 

over time;

• Review TDF fund fees and overall 

expenses; 

• Inquire into fit of custom or non-prop 

alternative; 

• Develop effective communications; and

• Document your findings.
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Special Considerations for QDIAs & TDFs



Selection & Monitoring of Service Providers
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Definition of “Investment Advice”Plan Administration & Reporting
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When recommending a rollover…

Best Practices for Best InterestTM

▪ Document and confirm (via attestation) client’s goals;

▪ Consider whether goals can be met in current or new 
plan;

▪ If not, document specific reasons why IRA is in client’s 
best interest, including:

▪ all expenses associated w/ both the plan and IRA;
▪ whether the employer pays any administrative 

expenses in plan; 
▪ different levels of service and investments 

available in plan vs. IRA vis-à-vis client’s written 
goals; and 

▪ basis upon which you determined your 
compensation to be reasonable in light of the 
value of services provided.
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If you are already a fiduciary…

Best Practices for Best InterestTM

▪ Consider adopting an education-only approach; or

▪ If rollover advice is allowed by your supervisor, then focus on 
demonstrating that:

▪ You didn’t “use the authority that makes you a fiduciary” to 
“cause” a participant to take a distribution from his/her 
ERISA-covered plan (e.g., distinguish between plan-level 
fiduciary services and participant-level “one-time” 
recommendation to roll over);

▪ The participant had independently elected to take a 
distribution;

▪ Conflicts were fully disclosed; 
▪ Recommendation was prudent and in participant’s best 

interest; and
▪ Compensation is reasonable in light of the value of services 

provided.
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▪ Value of services provided in alignment with the needs of the client;

▪ “value” is based upon the nature, scope and frequency of services 
provided; and

▪ background, experience and credentials of the fiduciary.

Reasonable compensation =
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Best Practices for Best InterestTM



Best Practices for Best InterestTM
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Best Practices for Best InterestTM

© 2019 – Pension Resource Institute, LLC – All Rights Reserved.



Best Practices for Best InterestTMBest Practices for Best InterestTM
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Questions & Additional Resources
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@PensionResource @RetirementLaw


