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Definition of Fiduciary < PRI

A person is a fiduciary if he/she:

=  Exercises discretion over the management of the
plan or plan assets

=  Has any discretionary authority in the
administration of the plan.

See ERISA Sec. 3(21)

A person is a NOT a fiduciary with respect to other services
provided, which are authorized, even if the person is acting as

an ERISA fiduciary with respect to one or more of the above
functions.
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http://www.law.cornell.edu/uscode/text/29/1002

Definition of “Investment Advice”

(RCTYCN 2. Provided on a
property regular basis

3. Pursuant to
understanding

5. Individualized

4. That it will
serve as primary
basis
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Definition of “Investment Education” S PRI

ERISA plan participant education =

Plan information;

. General financial, investment and retirement
information;

=  Asset allocation models;* and/or

= Interactive investment materials.

* Asset allocation models must contain specific
disclaimers for ERISA plan participants and are not

considered education for IRA clients or plan sponsors.

See DOL Interpretative Bulletin 96-1
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Fiduciary Duties — Duty of Prudence

A fiduciary must use objective process..

that, among other things, gives “appropriate
consideration” to those facts and circumstances that...

the fiduciary knows or should know are relevant to the

particular investment or investment course of action
involved, including the role the investment or investment
course of action plays in that portion of the [client’s]
investment portfolio with respect to which the fiduciary

has investment duties.

See 29 CFR 2550.404a-1
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Fiduciary Duties — Duty of Loyalty

Fiduciaries must act...

"solely in the interest of the participants and beneficiaries,'
and "for the exclusive purpose of providing benefits fo
participants and their beneficiaries; and defraying

reasonable expenses of administering the plan."

See ERISA 404(a)(1)(A)
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Prohibited Transactions for ERISA Fiduciaries

Fiduciaries are prohibited from...

= Self dealing - providing advice that will increase the
compensation paid to the advisor, his/her supervising
firm and/or any affiliate(s);

=  Duadl representation — acting on behalf of or
representing a party dealing with the plan in a
transaction involving the assets of the plan; or

= Third party payments —receiving any consideration
for his/his own personal account from any party
dealing with the plan in connection with a
transaction involving the assets of the plan.
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Prohibited Transactions

« Will advice or discretion result in an « What remedies are available to « What conditions must be satisfied
increase in compensation, dual eliminate the conflict / PT? to comply with the PTE?
representation and/or third-party - If none, what Prohibited Transaction - Can the firm reasonably expect to
payment(s)? Exemptions (PTEs) are applicable? support the operational challenges

« If yes = Prohibited Transaction (PT). of the PTE conditions?

Repeat Analysis for Each Recommendation
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Special Considerations for Cross-Selling & IRA Rollovers

Advisory Opinion 2005-23A sets forth the DOL's position with respect
to cross-selling (marketing additional services or products, including
IRA rollovers, to plan participants and beneficiaries) stating that:

v'using one’s “authority” which makes him/her a fiduciary;
v to cause a participant tfo take a distribution; and
v' coupled with a recommendation to invest the proceeds in

a manner that results in greater compensation; being paid
to the fiduciary (or his/her affiliates)

.. may result in a violation of ERISA § 406(b).
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http://www.dol.gov/ebsa/regs/aos/ao2005-23a.html
http://www.law.cornell.edu/uscode/text/29/1106

DOL Guidance on IRA Rollovers (AO 2005-23A) PRI

Least Risk Proceed with Caution Most Risk
Does the
AdV|_sor va'de No. Advisor’s role is limited Yes. (intentionally left blank)
fiduciary

) to investment education.
services to the

Plan Sponsor?

Does the
Advisor provide No. Advisor’s role is limited No. Yes.
fiduciary to investment education.

services to Plan
Participants?
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Special Considerations for IRA Rollovers

DOL Advisory Opinion 2005-23A suggests that
if one is already serving in a fiduciary capacity
(i.e., plan sponsor advice or discretion or
participant advice or discretion), then it may
view advice concerning a distribution from the
plan as an extension of your fiduciary authority.

See e.g., PRI Advisor Training — IRA Rollovers:

Regulatory Considerations & Best Practices

THIS OPINION IS CURRENTLY UNDER
REVIEW BY DOL AND GUIDANCE OR
RULEMAKING IS EXPECTED.
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terms or operation of the plan/IRA,

benefits of plan/IRA participation or
increasing plan/IRA contributions;

retirement income needs, impact of
preretirement withdrawals on retirement
income, varying forms of distributions,
including rollovers, annuitization and other
forms of lifetime income payment options;

advantages, disadvantages & risks of
different forms of distributions, including
rollovers;

product features and fee & expense
information; and/or

investment alternatives available under the
plan or IRA.



Prudent Selection/Monitoring of Investments & QDIAs

PLAN ADVISOR COMMITTEE
Three key risks for Evaluate needs and develop investment policy statement (IPS) )
ERISA fiduciaries: -
Educate or advise re: available investments*

1. Procedurol 8) manager may select/replace Compare investments ta IPS and

Prudence; E% estme o Fiduciary approva recommend selection
2. Avoidance of Review investment reports and monitor

Prohibited f -

g 5 If investment = IPS educate or

Tronsoc’rlons, and advise re:replacement I
3 CO-FidUCiOry L, Verify replacement = IPS

Liability | |

Send supporting info to Fiduciaries to approve
selection, retention or replacement

See ERISA §404, 406(b) & 405.

PLAN FIDUCIARIES

PRI G-MAP at P. 4
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Special Considerations for QDIAs & TDFs

QDIA relief is conditioned upon...

Assets must be invested in a QDIA;

. Participants must have been given an opportunity to
provide investment direction, but have not done so;

. Notice must be furnished in advance and annually
thereafter; and

+ The plan must offer a “broad range” of investments.

However, the regulation does not absolve fiduciaries of the
duty to prudently select and monitor QDIAS.

© 2019 - Pension Resource Institute, LLC — All Rights Reserved.



QDIA Types

SELECT QDIA TYPE DOCUMENT BASIS FOR DECISIONS REVIEW PERIODICALLY

OPTION 1:
GROUP-BASED

INVESTMENT
PRODUCT

DESCRIPTION

A product with a mix of investments that
takes into account the characteristics of the
group of employees as a whole, rather than
each individual.

EXAMPLE
A balanced fund.

DESCRIPTION

An investment service that allocates
contributions among existing plan options to
provide an asset mix that takes into account
the individual’s age or retirement date.

EXAMPLE
A professionally-managed account.

DESCRIPTION

A product with a mix of investments that takes
into account the individual’s age or anticipated
retirement date.

EXAMPLE
A life-cycle or targeted-retirement
date fund.

ADDITIONAL CONSIDERATIONS

Option 1 may be an appropriate QDIA when:

* Employee ages and incomes are a narrower range;

« Defaulted participants may be capable of determining
when to allocate funds to more conservative investments
over time; and

* Changes to employee demographics can be readily
monitored.

ADDITIONAL CONSIDERATIONS

Option 2 may be an appropriate QDIA when:

* Employee ages and incomes are widely dispersed;

* Defaulted participant may not be allocating funds to
more conservative investments over time;

* Employee demographics are difficult to monitor;

* Investment managers are readily available; and

* Fiduciaries are equipped to prudently select and monitor
an investment manager.

ADDITIONAL CONSIDERATIONS

Option 3 may be an appropriate QDIA when:

* Employee ages and incomes are widely dispersed;

«» Defaulted participant may not be capable of allocating funds
to more conservative investments over time;

* Employee demographics may be difficult to monitor;

* Investment managers are limited; and

* Fiduciaries are not equipped to prudently select and monitor
an investment manager.
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Special Considerations for QDIAs & TDFs

“Because these differences can significantly
affect the way a TDF performs, it is important Target Date Retirement Funds - (¥}

Tips for ERISA Plan Fiduciaries

that fiduciaries understand these differences
when selecting a TDF as an investment option _

Target date retirement funds (also called target date funds or TDFs) have become an increasingly popular
f 'I'h . | " S . f. ” h | d' uh’m{urfuuymmm4D>kalu/num::rmi/memplqnmdurﬂnlrmmuu;'lplaus. IlltL;SvZepwnnrnluj
or tneir plan.” sSpecitically, you snoula: P b gt ettt s

participant-directed individual account plans. Employers and other plan fiduciaries can learn more about their

fiduciary responsibilities under the Employee Retirement Income Security Act of 1974 (ERISA) by visiting EBSA's
website at www.dol.gov/ebsa/compliance_assistance. html.

M M Target Date Fund Basics
» Establish a process to select & review TDFs; .

’ With the growth of 401(k) and other individual account retirement plans, many more participants are
responsible for investing their retirement savings. Target date retirement funds, or TDFs, can be attractive
. investment options for employees who do not want to actively manage their retirement savings. TDF
° 1— T D F | | -I- h automatically rebalance to become more conservative as an employee gets closer to retirement. The “target

naerstan allocdarions changes dat” rees o a tnge recirement date, nd ot 3 pareof e name o che fud. Forexample you migh s

TDFs with names like “Portfolio 2030, “Retirement Fund 2030," or *Target 2030” that are designed for

. individuals who intend to retire during or near the year 2030. Because of these features, many plan sponsors
over 'I'| me: decide 10 use TOFs a5 their plas qualied default investment akemative (QDIA) under Departmen of Labor
’ regulations. A QDIA s a default investment option chosen by a plan fiduciary for participants who fai to make

an election regarding investment of their account balances.

. TDFs offer a long-term investment strategy based on holding a mix of stocks, bonds and other investments
¢ Review TDF fU N d fe es an d overa | | pledikplpton Bt it Aot L ot e e
initial asset allocation, when the target date s a number of years away, usually consists mostly of stocks or
equity investments, which often have greater potential for higher returns but also can be more volatile and
. carry greater investment risk. As the target retirement date approaches (and often continuing after the target
expenses B e s s M i 1 e
’ bonds and cash instruments, which generally are less volatile and carry less investment risk than stocks. The
shift in the asset allocation over time is called the TDF's “glide path.” It Is important to know whether a target
. . . date fund's glide path uses a “to retirement” or a “through retirement” approach. A *to” approach reduces the
° I TDF's equity exposure over time to its most conservative point at the target date. A “through approach
nguire INTO TIT OT CUSTOM Or NON-Prop redoces equity aposure throughthe taget dace 0 & does notreach s os consevative poiat untlyears
later
O | ‘I‘e r'n O ‘I‘I V e . Within this general framework, however, there are considerable differences among TDFs offered by different
’ providers, even among TOFs with the same target date. For example, TDFs may have different investment
strategies, glide paths, and investment-relatcd fecs. Because thesc differcnces can significantly affect the way a

TDF performs, it is important that fiduciaries understand these differences when selecting a TOF as an
investment option for their plan.

+ Develop effective communications; and
« Document your findin gs. T L e
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Selection & Monitoring of Service Providers

Most plan fiduciaries

pin s SERVICE PROVIDERS

support in the service PLAN ADVISOR COMMITTEE

provider selection/ ~. )
monlto"ng process. Evaluate needs & objectives >

The flowchart on the right i ) .
B ntroduce products & service providers
shows how an experienced

retirement plan advisor Eé W OIEIEREIOIEREIEE | Compare services to needs & objectives
can help. ; for Covered Service Providers

)

Review service provider credentials

|
Introduce benchmarks

Confirm value of services

Note: Plan fiduciaries remain
responsible for selecting, Recommend selection/retention/replacement >
monitoring and replacing
service providers.

PLAN FIDUCIARIES
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Plan Administration & Reporting

(22 ADMINISTRATION & REPORTING

Most plan fiduciaries
require some degree

of support in meeting PLAN ADVISOR COMMITTEE
the administration and . . ~N
reporting requirements. Evaluate needs & objectives >
-
The flowchart on the Clarify role(s) of service providers |
right shows how an - : - NS
: : Service Providers may assist, Verify fulfill
exDenenced retirement but Fiduciaries remain EHEgRINISEE
p|an advisor can help- responsible for administration .
Reconcile disclosures/reports >
|
Educate & monitor I
@are reports for Fiduciaries to approve
Note: Pl'abnl fi;‘juciar ies. re”;ﬁin Present to Fiduciaries for approval/signature >
responsible Tor ensuring £

plan is properly administered

b PLAN FIDUCIARIES
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Best Practices for Best Interest™ S PRI

When recommending a rollover...

= Document and confirm (via attestation) client’s goals;

= Consider whether goals can be met in current or new
plan;

» |f not, document specific reasons why IRA is in client’s
best interest, including:

» all expenses associated w/ both the plan and IRA;

=  whether the employer pays any administrative
expenses in plan;

= different levels of service and investments
available in plan vs. IRA vis-a-vis client’s written
goals; and

=  basis upon which you determined your
compensation to be reasonable in light of the
value of services provided.
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Best Practices for Best Interest™ S PRI

If you are already a fiduciary...

= Consider adopting an education-only approach; or

= |f rollover advice is allowed by your supervisor, then focus on
demonstrating that:

» You didn't “use the authority that makes you a fiduciary” to
“cause” a participant to take a distribution from his/her
ERISA-covered plan (e.g., distinguish between plan-level
fiduciary services and participant-level “one-time”
recommendation to roll over);

» The participant had independently elected to take a
distribution;

= Conflicts were fully disclosed;

» Recommendation was prudent and in participant’s best
interest; and

» Compensation is reasonable in light of the value of services
provided.
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Best Practices for Best Interest™ S PRI

Reasonable compensation =

= Value of services provided in alignment with the needs of the client;

= “value” is based upon the nature, scope and frequency of services
provided; and

» background, experience and credentials of the fiduciary.
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Best Practices for Best Interest™

INFORMATION-GATHERING/ANALYSIS

VALUE MATRIX

Comprehensive
Complex Planning

Continuous Planning &
Investment
Management/Monitoring

Basic
Individual
Planning

Complex
Discretion

Complex
Transaction(s)

Basic Basic
Transaction(s) Advice

IMPLEMENTATION/EXECUTION
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Best Practices for Best Interest™

VALUE MATRIX T

Plan Specialist -

+ |IPS Review e
« DIA (discretionary & non-discretionary) <

+ QDIA (discretionary & non-discretionary) -

+ Model portfolios (discretionary & non-discretionary) -

« Participant advice (discretionary & non-discretionary) -

+ Recommend “investment platform” -

Emerging / In-Training -

+ IPS Review -
« DIA (non-discretionary) -
* QDIA (non-discretionary) -
+ Participant advice (non-discretionary) -

Non-Specialist -

+ Advice re 3rd party P
managers -

-
-
-

INVESTMENT FIDUCIARY SERVICES

- * Monitor 3rd Party o
- managers » Monitor investments * Monitor investments
- » Participant education » Participant education + Participant education

Y

NON-FIDUCIARY/CONSULTING SERVICES
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Best Practices for Best Interest™

* Fiduciaries and committee members are
educated and understand their roles
and responsibilities;

* The plan is administered and operated Review Participant b‘
in accordance with the Plan Document; (ommummnon

» Services provided to the plan are
necessary;

Expenses are properly paid from plan
assets and CSP disclosures are current;
CSPs are delivering services in .
accordance with the terms of their Monitor
arrangements, and fees paid to CSPs Investments
continue to be reasonable in light of the
value received;

All notices and required disclosures and
reports are timely and accurately
delivered;

Compliance documentation is retained
and current;

Investments are selected, monitored
and replaced in accordance with the
IPS; and

Participants receive sufficient
information from which to direct the
investment of their individual accounts.

Seled&
Momtor (SPs
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Questions & Additional Resources S PRI

FOR MORE INFORMATION:

'QPRI "B RETIREMENT

FENS".]N] ESOURGE LAW GROUP
INSTIT U TE
PENSION-RESOURCES.COM RETIREMENTLAWGROUP.COM

W @PensionResource Y @RetirementLaw
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