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I. Types of IRAs – Overview

A. Traditional IRAs

1. First authorized by ERISA – these are the “mother of all IRAs.”

2. Intended as a source of retirement funding for employees who were not covered by a traditional employer retirement plan.

3. Contributions are generally tax-deductible; distributions are generally fully taxable as ordinary income.

4. Subject to required minimum distribution (“RMD”) rules when account holder attains age 70½.

B. Roth IRAs

1. First authorized by Taxpayer Relief Act of 1997, effective starting in 1998.

2. Contributions are non-deductible; distributions are generally exempt from tax.

3. RMD rules do not apply during account holder’s lifetime; only apply on death and then only if beneficiary is NOT surviving spouse or surviving spouse chooses to have RMD rules apply.

C. Education IRAs – not covered in this class

· NOTE:  An IRA can be established only by using the proper account opening document.  The IRS has published basic documents that can be used as is, or supplemented with additional provisions.  These forms all start with the form number 5305 (5305, 5305-A, 5305-R, 5305-RA).  Many IRA providers use a supplemented version of these documents, as the basic IRS documents are drafted solely to satisfy the requirements of the Internal Revenue Code (“Code” or “IRC”), but they are devoid of provisions relating to how the account is managed, the types of investments that are permitted, and other matters of administrative concern to trustees and custodians (although it does state that “collectibles” are prohibited – a restriction contained in the Code).  If an IRA provider does not use a version of the 5305 series forms, it may submit its form to the IRS for approval, which is not required when using the 5305 series forms.

II. Contributions

A. Maximum annual contribution to all IRAs per individual is $4,000 (effective for 2005; increased from $2,000).

1. Maximum annual contribution for Roth IRA is $4,000, reduced by contributions to a Traditional IRA.

· NOTE: Individual contribution limit increases to $ $5,000 for 2008 and later.  (After 2009, all increased limits revert to pre-2002 amounts unless higher limits are extended by legislation.)

2. For married couples filing jointly, each may contribute up to $4,000 for2005-2007, provided their combined earned income is at least $8,000 ($10,000 for 2008 and 2009).

3. Individuals who will attain age 50 by the end of the calendar year may also make an additional catch-up contribution of $500 per year.

· NOTE: Catch-up contribution increases to $1,000 in 2006 through 2009.

B. Traditional IRAs

1. Three income rules for deductible contributions:

a. If account holder is not covered by a qualified plan, 403(a) or (b) arrangement, governmental plan (excluding 457 plans), SEP or SIMPLE, there are no income limits on ability to make deductible contribution.

b. If account holder is covered by a qualified plan, 403(a) or (b) arrangement, governmental plan (excluding 457 plans), SEP or SIMPLE, then deductibility is restricted by income, depending on filing status (single, married filing jointly, married filing separately).  No deduction is allowed for married filing separately.

	JOINT RETURNS

	Taxable year beginning in
	Deduction phases out between

	2005
	$70,000-$80,000

	2006
	$75,000-$85,000

	2007 and thereafter
	$80,000-$100,000


	SINGLE TAXPAYERS

	Taxable years beginning in
	Deduction phases out between

	2005 and thereafter
	$50,000-$60,000


c. If account holder is not covered by a qualified plan, 403(a) or (b) arrangement, governmental plan (excluding 457 plans), SEP or SIMPLE, but account holder’s spouse is, then ability to make a deductible IRA contribution phases out for modified AGI (“MAGI”) between $150,000 and $160,000.

2.
However, if MAGI exceeds the applicable limits, account holder can nonetheless make non-deductible contribution to Traditional IRA subject to the contribution limits noted above.

C.
Roth IRAs

Ability to contribute to a Roth IRA is also subject to a phase-out of contributions as follow:

Married filing jointly phase out for MAGI between $150,000-$160,000

Single phase out for MAGI between $95,000-$110,000

· NOTE: One important point to note in determining whether to make a non-deductible contribution to a Traditional IRA versus a non-deductible contribution to a Roth IRA is that earnings on the non-deductible contribution to the Traditional IRA are taxable when withdrawn; whereas, earnings on non-deductible contributions to the Roth IRA are tax-exempt when withdrawn as Qualified Distributions (see rules on distributions later in this module).

· NOTE: One factor to keep in mind when determining whether to make deductible contributions to a Traditional IRA versus a non-deductible contribution to a Roth IRA is the value of a tax deduction today versus the rate of tax on a withdrawal in the future.  From an historical perspective, tax rates are relatively low (as recently as the 1970’s, the top marginal rate was 70%).  So some speculation must be made whether tax rates at the time an account holder will be taking withdrawals is likely to be higher or lower.  If tax rates are likely to rise, it may be better to forego a deduction today for tax-exempt withdrawals in the future.

D.
Associated Expenses

1. Certain expenses associated with maintaining an IRA and managing its investments, when paid by the account holder are treated as contributions and therefore are applied against the maximum contribution amount.

a.
These expenses are primarily brokerage commissions and other expenses directly related to property held in the IRA.  

b. Additional examples would include expenses related to any real estate held by the IRA, such as real estate taxes, insurance and the like.

c. Note however, that the IRS recently ruled that wrap fees, which includes both investment advisory and securities trade execution services, that are determined as a percentage of the value of the assets in the IRA are not treated as contributions and may be deductible per paragraph D.2. below, if paid separately by the IRA account holder.

2. On the other hand, the fees charged by the trustee or custodian for its services, if billed and paid separately by the account holder are not treated as contributions and may be deductible as miscellaneous itemized expenses.

III.
Rollovers and Transfers
A.
From Qualified Plans, 403(a) and (b) arrangements and 457 plans

1.
General observations

a. Prior to EGTRRA, the following rollover restrictions applied:

(1)
403(b) arrangements could only be rolled over to other 403(b) arrangements and IRAs

(2)
457 plans could not be rolled over at all, not even to other 457 plans

(3) After-tax contributions to qualified plans could not be rolled over to anything (but earnings on after-tax contributions could be rolled over).
b.
Effective in 2002, distributions from qualified plans including after-tax contributions, 403(b) arrangements, 457 plans and IRAs can be rolled over into any qualified plan, 403(b) arrangement, 457 plan or IRA, except that after-tax contributions can only be rolled over to an individual retirement plan; they cannot be rolled over to another qualified plan, 403(a) or (b) arrangement or 457 plan.

c.
EGTRRA also expanded the spousal rollover rules, which previously permitted such rollovers only to an individual retirement account.  Effective in 2002, a surviving spouse may now also roll over such benefits to a qualified plan, 403(b) arrangement or 457 plan.

2.
Direct Rollover.  Direct rollovers are favored by the Code

a.
No withholding required for distribution that is directly rolled over into another qualified plan, 403(b) arrangement, 457 plan or Traditional IRA

b. Direct rollover is not permitted from a qualified plan, 403(a) or (b) arrangement or 457 plan to a Roth IRA.  To accomplish this result, a direct rollover to a Traditional IRA must be effected then the Traditional IRA must be converted to a Roth IRA (more about Traditional to Roth IRA conversions later).

c.
To effect a direct rollover, distribution must be made payable to the trustee or custodian of the rollover vehicle (if distribution is in cash).  Check for proceeds can be delivered to individual, provided check is payable only to the trustee or custodian of the rollover vehicle.  Securities must be re-titled in name of trustee or custodian of direct transfer vehicle and cannot be delivered to the individual

3.
Traditional Rollover

a.
Distribution is made payable to the individual.

a. “Eligible rollover distribution” from qualified plan, 403(b) or 457 plan is subject to 20% mandatory federal income tax withholding.  Individual cannot elect out of this withholding.  An eligible rollover distribution is any distribution except the following:

(1) Required minimum distributions

(2) Distributions payable in substantially equal installments for a period of the account holder’s life expectancy, joint and survivor life expectancy or a period of 10 years or more

(3) Hardship distributions

c. Individual has 60 days to contribute distribution to another qualified plan, 403(b) arrangement, 457 plan or IRA.  In order for entire distribution to be tax-deferred, individual must find another source to “make up” the amount of tax withheld; if only the net proceeds are rolled over, then the amount withheld is taxable.  For distributions after 12/31/01, the IRS can waive the 60-day rollover requirement for taxpayers based on disasters, financial institution error, death and disability, combat zone service, and terrorist actions.  
· The IRS has issued many private letter rulings in response to such requests.  It has liberally applied this authority, except in cases where the taxpayer made personal use of the IRA proceeds during the interim period.
d.
20% withholding doesn’t necessarily satisfy tax liability on distribution; just as with wage withholding, the amount withheld is merely applied as a payment against tax liability for the year of the distribution. 

e.
If individual receives property, can sell the property and contribute the proceeds to the IRA within 60 days, but it must be a bona fide sale (i.e., individual can’t “buy” the property himself and contribute cash to IRA) and can’t merely substitute cash for property.

f.
If a portion of a distribution consists of qualifying employer securities (“QES”), it is advantageous not to rollover that portion, as special tax treatment applies to QES, which is lost if they are rolled over to an IRA.

B.
From IRAs

1.
Rollover

a.
As with rollover from qualified plan, 403(b) arrangement or 457 plan, distribution is paid directly to account holder; must be transferred to another IRA within 60 days.

b.
Limit of one rollover per 12-month period, but tracing rule applies (i.e., can’t rollover the same amount twice in a 12 month period, but if you have 2 IRAs, each can be rolled over once during the same 12 month period)

2.
Direct Transfer (a/k/a trustee-to-trustee transfer)

As with a distribution from a qualified plan, a direct transfer is accomplished by having a check for the proceeds made out directly to the trustee or custodian of the transferee IRA.  Securities must be re-titled in the name of the successor trustee or custodian.  The once-per-12 month limit on IRA rollovers does not apply to direct transfers.

IV.
Conversion of Traditional IRA to Roth IRA 

· NOTE: In order to take advantage of tax-exemption for earnings on Roth IRA, account holder may desire to “convert” Traditional IRA to Roth IRA.

A.
Conversion requires all amounts, other than non-deductible contributions to Traditional IRA to be reported as taxable income in year of conversion.  Note that a taxpayer need not transfer the entire amount of a Traditional IRA to a Roth IRA in a single year, but may transfer lesser amounts from a Traditional IRA to a Roth IRA each year.

· NOTE: For account holder under age 59½, 10% premature distribution penalty does not apply to income recognized on Roth IRA conversion.

B.
In order to be eligible to effect a conversion of a Traditional IRA to a Roth IRA, the following rules apply:

1.
The taxpayer’s MAGI cannot exceed $100,000.  This limit is the same for both single taxpayers and married taxpayers filing a joint return.

2.
If married, the taxpayer must file a joint return.

· NOTE: Exception for married taxpayers filing separately who have lived separate and apart for the entire tax year.

C.
If an ineligible taxpayer attempts a Roth IRA conversion, he/she can recharacterize the contributions as one made to a Traditional IRA.

D.
If account holder has attained age 70½, must take RMD before effecting Roth IRA conversion. 

E.
On 12/27/06, the IRS issued Rev Proc 2006-13, which provides two safe harbor methods for valuing a Traditional IRA annuity that is converted to a Roth IRA annuity.
V.
Prohibited Transactions and Problem Assets
A.
Prohibited transactions are certain transactions between the IRA and the IRA account holder or certain parties related to the account holder.

1.
Some prohibited transactions will cause the entire IRA to be disqualified, resulting in the IRA being treated as distributed as of the first day of the year in which the prohibited transaction occurs, and taxed to the account holder as ordinary income (except for any after-tax contributions).

2.
Other types of prohibited transactions only cause the amount involved to be treated as a taxable distribution to the account holder.

B.
Types of prohibited transactions

1.
Purchase or sale between the IRA and the account holder or related parties.

2.
Loans by the IRA to the account holder or related parties.

3.
Payment of unreasonable compensation for managing the account.

4.
Use of IRA asset for the benefit of the account holder or related parties.

a.
For example, if an IRA holds residential real estate, any use by the account holder or immediate family members is a prohibited transaction; rental to unrelated parties is not.

b.
There are two exemptions to this rule:

(1)
“Toaster” exemption.  In 1993, the Department of Labor finally ruled that receipt by the account holder of certain small benefits (like receipt of a toaster for opening an IRA account) would not be a prohibited transaction.  The maximum value of the benefit cannot exceed $10 for IRA accounts up to $5,000 or $20 for IRA accounts of $5,000 or more.

(2)
Exemption for “relationship” discounts (i.e., reduced or no-cost services).  (For banks, subject to anti-tying rules.)  Must apply equally to non-IRA accounts and rate of return to the IRA is not less that it would otherwise be as a result of relationship discount.

· NOTE: Since IRAs aren’t subject to ERISA, why did the Department of Labor issue these exemptions?  Both ERISA and the Internal Revenue Code have prohibited transaction rules that are very, very similar, although not identical.  In Reorganization Act No. 4 of 1978, the IRS agreed to cede its authority to determine how the prohibited transaction rules apply to the Department of Labor (“DOL”).

The DOL has interpreted this authority to extend to the application of the prohibited transaction rules to IRAs and “Keogh” plans (which are also exempt from ERISA if they only cover the owners and the owners’ spouses, but no common law employees).  The DOL has no other authority with respect to IRAs.

5. “Related parties” includes lineal ancestors and descendants and the spouses of lineal descendants.

6. The DOL recently ruled that where an individual proposed to have his IRA acquire a 49% interest in a newly-formed LLC that would lease property to a corporation that was 68% owned by the individual, which was admittedly a party-in-interest to the IRA, the transaction would constitute a prohibited transaction.

C.
If IRA is not disqualified, then prohibited transaction excise tax applies.  This tax is 15% per year of the amount involved in the prohibited transaction and is payable by the disqualified person who participates in the prohibited transaction, not the IRA.

D.
Collectibles

1.
“Collectibles” are impermissible investments for IRAs.

2.
Amount invested in collectible is treated as distributed to account holder in year of purchase; may be subject to premature distribution penalty

3.
“Collectibles” include the following:

a.
Art work

b. Rugs

c.
Antiques

d. Gems

e. Stamps

f. Coins, except gold or silver coins minted by the Treasury Department, or state-issued coins; Krugerrands are not covered by this exception
g.
Alcoholic Beverages

h.
Metals, except for gold, silver, palladium and platinum boullion, provided that it is physically held by the IRA trustee or custodian

· The IRS has determined that the following transactions involving a Roth IRA, a business owned by the Roth IRA account holder (or certain related parties) and a corporation owned by the Roth IRA are “listed transactions” that must be reported to the IRS:  Such transactions include contributions of property to a corporation, substantially all the shares of which are owned by one or more Roth IRAs maintained for the benefit of the individual, related persons described in §267(b)(1), or both. The IRS may treat such transaction as an indirect contribution to the Roth IRA which may give rise to an excess contribution, reallocate income among the various parties pursuant to Code §482 and may also treat the transaction as a prohibited transaction subject to excise tax.
E.
Problem Assets

1.
Unregistered, non-publicly traded securities, limited partnerships, and private placements.

· NOTE: In order to be sold without securities law registration, securities generally can only be sold to certain investors.  Issuer will require representations and warranties from purchaser that purchaser meets definition of permissible purchaser of unregistered securities.  If assets are held by IRA, IRA custodian or trustee is required to make these reps and warranties, even though it is being directed to make the investment.

2.
Real property

3.
Common Problems

a. Must be annually valued and included in year-end valuation of account reported on Form 5498.  How is fair market value determined?

b.
If appraisal required, who will arrange and pay for it?

a. When account holder must start taking RMDs, how are illiquid assets distributed?

b. Any personal use of the property by the account holder and certain family members is a prohibited transaction.

· When directed to invest in anything other than non-publicly-traded securities, it is good practice to obtain representations and warranties from the account holder regarding the following:

· the account holder understands and agrees to the terms of the shareholders’ agreement or similar documents;

· specific direction to execute all necessary or appropriate documents;

· the account holder will not engage in any prohibited transactions with the legal entity to be invested in; 

· the account holder has made his own decision regarding any necessary investigation and/or consultation with advisors with respect to the investment. 

· the account holder is responsible for the determination of the fair market value of the investment, including, but not limited to, tax reporting requirements and the determination of the amount of required minimum distributions upon the account holder’s attainment of age 70-1/2 or death.   

· You may also want the account holder to (i) direct the custodian/trustee to accept any valuation provided by the manager/general partner, if any, of the investment; (ii) agree that such determination is binding on the account holder for all purposes, including the determination in whole or in part of any fees charged by the trustee/custodian; and (iii) acknowledge that the assets must be valued at fair market value annually as of December 31 and that such value must be reported to the Internal Revenue Service.

· if the legal entity to be invested in is treated as a partnership for federal income tax purposes it may give rise to income that will be treated as unrelated business taxable income (“UBTI”), which is required to report on Form 990-T.  Make sure the account holder accepts responsibility for this filing obligation.

· If the IRA invests in real estate, further representations and warranties should be obtained specifically pertaining to the risks of investing in real estate, such as environmental liability and the need for the account holder to be responsible for directing the IRA to pay property taxes and obtain casualty, liability and any other appropriate insurance.

VI.
Distributions
A.
Traditional IRAs

As noted above, all distributions from Traditional IRAs are taxed as ordinary income, except for after-tax contributions.  It is the account holder’s responsibility to track after-tax contributions.  

· NOTE: After-tax contributions are reported on Form 8606.

B.
Roth IRAs

1.
“Qualified Distributions” from Roth IRAs are tax-exempt.  Qualified Distributions must meet the following requirements:

a.
The distribution is made after the 5-year period beginning with the first taxable year for which a contribution was made to a Roth IRA

b.
The distribution is made:

(1)
On or after attainment of age 59½

(2)
Due to disability

(3)
To a beneficiary or the account holder’s estate after the account holder’s death

(4)
For the purchase of a first home (see this exception to the premature distribution penalties).

2.
Distributions that are not Qualified Distributions may be taxable.  In determining if such a distribution is taxable, amounts distributed are deemed to come from the sources listed below in that order:

a.
Regular contributions (not taxable)

b.
Conversion contributions (not taxable, but subject to premature distribution penalty)

c.
Earnings on contributions (taxable, may be subject to premature distribution penalty

C.
Premature Distribution Penalties

1.
Penalty applies to distributions prior to account holder’s attainment of age 59½, unless exception applies. 

2.
Penalty is 10% of taxable amount of distribution.

3.
Exceptions are the following:

a.
Amount equal to unreimbursed medical expenses exceeding 7½% of AGI

b.
Payment of medical insurance premiums for certain unemployed persons

c.
Due to account holder’s disability 

d.
To a beneficiary after the death of the account holder

e.
Distributions received in substantially equal installments over the life expectancy of the account holder or the joint & survivor life expectancy of the account holder and his/her beneficiary

f.
Distributions to purchase or build a first home

g.
Distributions to pay qualified higher education expenses

h.
Distribution due to IRS levy

i.
Qualified Hurricane Katrina distributions up to $100,000.

VII.
Required Minimum Distributions 

A. Timing.

1. For Traditional IRAs, account holder must start taking distributions no later than April 1 of the calendar year following the calendar year in which the account holder attains age 70½ (required beginning date or “RBD”). 

2. If distribution is not taken in the year that the account holder attains age 70½, then two distributions must be taken in the following year, one for the 70½ year and one for the year containing the RBD.

B.
During account holder’s life

1.
Use Uniform Lifetime Table for all lifetime RMDs to account holder regardless of beneficiary, except where sole designated beneficiary (“DB”) is spouse who is >10 yrs younger than account holder.  Reduce by one method is not used during account holder’s lifetime—use account holder’s attained age in distribution year and find life expectancy from Uniform Life Table.  This method also applies for year in which account holder dies.

2.
If sole DB is spouse >10 yrs younger than account holder, use longer of J&S life expectancy using attained ages in distribution year or life expectancy from Uniform Life Table.  To use this rule, spouse must be sole DB during the entire year.

· NOTE: The final regulations provide that if the account holder and his/her spouse are married on January 1 of a calendar year, the spouse will be considered to be the beneficiary for the entire year even if the spouse dies during the year or the account holder and spouse are divorced.  This will result in a change of beneficiary for the calendar year beginning after the date of death or divorce.

B.
After account holder’s death

1.
If account holder dies on or after RBD, balance of account is paid out over beneficiary’s life expectancy, if there is a DB, otherwise over account holder’s remaining life expectancy.  

2.
If account holder dies before RBD, account is paid out over beneficiary’s life expectancy, if there is a DB.  In either case, use of life expectancy is default method (rather than 5-year rule), except in the case of death before RBD with no DB.

· NOTE: If account holder dies before RBD, even if account holder has already received RMD for age 70½ year, the rules applicable to death prior to RBD apply, i.e., benefits must be distributed based on beneficiary’s life expectancy or under 5-year rule.

3.
More on life expectancies

a.
If use DB’s life expectancy, determine DB’s age in calendar year after death, reduce by one in later years.

b.
If account holder’s life expectancy is used, determine life expectancy in year of death and reduce by one for each succeeding year.  

· NOTE: Effectively use recalculation of life expectancy while account holder is alive and convert to “do not recalculate” (reduce by one method) after account holder’s death.

c.
If surviving spouse is DB, determine spouse’s life expectancy in each year for which RMD is required after year of account holder’s death.  After spouse dies, use spouse’s remaining life expectancy.  Determine life expectancy in year of spouse’s death and reduce by one for each succeeding year.

d.
All applicable life expectancy tables are contained in Reg. §1.401(a)(9)-9.

e.
If DB whose life expectancy is being used as measuring period dies, continue using that DB’s remaining life expectancy, even if beneficiary with shorter life expectancy succeeds to remaining benefits.
· NOTE: Regs clearly envision without specifically stating, that account holder’s beneficiary may designate a subsequent beneficiary for remaining benefits after beneficiary’s death, and also indicate that after the account holder’s death, but before beneficiary’s death, it may be possible to change beneficiaries.  Of course this would depend on the plan or IRA document authorizing this.

f.
If account is divided into separate shares for each beneficiary before 12/31 of the year after account holder’s death, use each DB’s life expectancy for his/her separate share, rather than life expectancy of oldest DB.  This rule is not available for trust beneficiaries.

g.
If no provision in IRA document, default method is distribution over beneficiary’s life expectancy, if there is a DB.  Only if there is no DB does 5-yr. rule apply as default.

4.
Distributions to all beneficiaries must start by 12/31 of year containing 1st anniversary of account holder’s death, including any portion payable to surviving spouse.  In order for surviving spouse to delay commencement of distributions until account holder would have attained age 70½, surviving spouse must be sole beneficiary of account.

5.
If surviving spouse is beneficiary, but dies before distributions begin to him/her, life expectancy/5-yr rule applies with spouse treated as the account holder, and spouse’s date of death is treated as the account holder’s date of death.  For this purpose, distributions are not treated as beginning to the spouse until so required under these rules.

C. Designated Beneficiaries

1. Beneficiary may be designated by account holder or under the IRA document, but if an account holder’s interest passes to a specific person under terms of state law, such person is not a DB.

2.
Regs indicate that surviving spouse may name a DB.  If rule above applies, beneficiary named by spouse is treated as DB.

3.
DB is determined as of September 30 of calendar year after year of death.  Any beneficiary who disclaims or is paid out prior to such date is not a DB.  This rule only permits elimination of DBs, not addition of new ones, however.  

· NOTE: If there is a single beneficiary that is not an individual (other than permitted trusts), then the account holder will be treated as having no designated beneficiary, resulting in application of the 5-year distribution rule.  Because of this rule, careful planning is required if the account holder desires to leave a portion of his/her IRA to charitable beneficiaries.

4.
Trust beneficiaries

a.
If trust is beneficiary of IRA, and it names another trust as beneficiary, can use beneficiaries of second trust as DBs if second trust meets the requirements of the regs.

b.
Trust requirements for DBs:

(1)
trust is valid under state law (except for lack of corpus)

(2)
trust is irrevocable or will become so on account holder’s death

(3)
trust beneficiaries are identifiable from trust instrument

(4)
documentation requirements met

c.
There is no need to provide documentation re trust beneficiaries prior to the account holder’s death except when the account holder wants to use >10 year younger spouse exception.  For RBDs beginning after account holder’s death, documentation must be provided by October 31 of calendar year after death, including a list of trust beneficiaries, including contingent and remainder beneficiaries as of September 30 of the calendar year after the account holder’s death.

D.
Rollovers and Transfers

1.
A distribution and rollover from one plan to another doesn’t change the character of the distribution for this purpose (i.e., can’t roll over RMD amount).  For subsequent years, account balance of receiving IRA includes value of amount transferred.  If distribution and rollover straddle 2 calendar years, amount is treated as received in year of distribution for purposes of calculating the following year’s RMD.  

2.
A transfer between IRAs is not treated as a distribution by the transferor IRA for RMD purposes.  But RMD for year of transfer is still based on prior year-end value.  RMD must still be determined for the Transferor IRA, but Transferor IRA need not make RMD, as aggregation rule (see below) permits RMD to be satisfied from the Transferee IRA.

3.
If a trust is the beneficiary of an IRA and the surviving spouse is the sole beneficiary of the trust, the surviving spouse is permitted to take a distribution from the decedent’s IRA and roll the proceeds over into his/ her own IRA, but is not permitted to treat the IRA as his/her own IRA (i.e., must use roll over technique).  

4.
In a change from the position the IRS had stated in two prior PLRs, a spouse may commence to receive benefits as beneficiary of an IRA and later elect to treat the remainder of such IRA as his/her own.

E.
Aggregation rules:

RMD is calculated separately for each IRA, then all RMD amounts are aggregated.  The aggregate RMD amount may be taken from any one or more of the account holder’s IRAs, subject to the following rules:

1.
All distributions from IRAs are treated as RMDs to the extent that any RMD requirement has not yet been satisfied for that year, taking into account all distributions from all IRAs of the accountholder.

2.
IRAs that are held as the beneficiary of the same decedent may be aggregated.

3.
IRAs that are held as a beneficiary of a decedent may not be aggregated with IRAs that are held as the accountholder or as beneficiary of a different decedent.

4.
Distributions from IRAs cannot be used to satisfy RMDs from 403(b) arrangements and vice versa.

5.
Distributions from Roth IRAs cannot be used to satisfy RMDs from IRAs or 403(b) arrangements and vice versa.

6.
Distributions from qualified plans may not be used to satisfy RMDs from IRAs or vice versa.

F.
Excise tax applies to failure to meet RMD.  Excise tax is 50% of the difference between the amount that should have been distributed and the amount that was in fact distributed.  Only automatic exception to excise tax is where life expectancy rule would apply after death of account holder/accountholder, but full account paid in compliance with 5-year rule. 

G.
The trustee or custodian of an IRA is required to report if an RMD is required to the IRS and the account holder for each calendar year, but not to beneficiaries after the account holder’s death.  The account holder (but not beneficiaries or the IRS) must also be notified of the amount of the RMD or the trustee or custodian must offer to calculate the amount of the RMD.

VIII.
Bankruptcy

A.
Prior to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, IRAs were neither excluded nor exempted from the estate of a bankrupt under federal bankruptcy law.  Rather, the debtor had to rely on state bankruptcy law exemptions for IRAs, which varied from state to state.  

· This aspect of bankruptcy law caused many individuals to avoid a rollover from a qualified plan to an IRA if there were any concerns about bankruptcy.  This was a particular concern for professionals potentially subject to malpractice liability.

B. The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 now permits a debtor’s interest in an IRA to be exempt from creditors’ claims.  These changes are effective October 17, 2005, but do not apply to bankruptcy cases begun before then.

C. The exemption applies:

1.
to both Traditional and Roth IRAs

2.
regardless of whether the debtor chooses federal bankruptcy exemptions or state law exemptions or the debtor’s home state has opted out of the federal exemptions

3.
to amounts up to $1,000,000, which will be adjusted for changes in the cost of living; however, amounts rolled over from qualified plans and 403(b)s and the earnings on such rollover amounts are not subject to this cap.

PAGE  
2
A:\IRAs FIRMA 2006 Annual.doc

 TIME \@ "M/d/yyyy h:mm am/pm" 2/27/2006 9:02 AM

